
~f\(,I/r.:T r.nJ COpy ORIGINAL

McNAIR & SANFORD, :P.A.
ATTORNEYS AND COUNSELORS AT LJ.lN

MADISON OFFICE BUILDING/SUITE 400
1155 FIFTEENTH STREET. NORTHWEST

WASHINGTON, DC 2000S

TELEPHONE 202/659-3900
FACSIMILE 202/659-5763

Ms. Donn. R. S••rcy
S.cr.'tary
Ped.ral coaaunica'tions CO..i7Sin
Washington, D.C. 20554

R.t MIl Dock.'t Ho. 93-107
Chann.l 280"-­
W.s't.rvill., Ohio

CHARLESTON OFFICE
140 EAST BAV STREET

POST OFFICE BOX 1431
CHARLESTON. SC 29402

TELEPHONE 803/723 7831
FACSIMILE 803/722-3227

COlUMBIA OFFICE
NATIONSBANK TOWER
1301 GER\ll\,S STREET

POST OFFICE BOX 11390
COLUMBIA, SC 29211

TELEPHONE 803/799-9800
FACSIMILE 803/799-9804

May 25, 1993

GEORGETOWN OFFICE
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MAY 25 1993

Dear Ms. Se.rcy:

Bnclos.d for filing on behalf of Ohio Radio Associa't.s, Inc. ar. aD
original .nd six (6) copi.s of i'ta -Second Ko'tion 'to BDlarg. Ia.u•• Again.'t ASP.-

Pl•••• contact the und.resigned in our Washington, D.C. offic••

Re.pec'tfully subai't'ted,

McHAIR & SAHPORD, P.A.

Bnclosure

BtSBARCY52.PCC

No. of CopiesreC'd~
UstA Be DE
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n AL.,

Applicat;ioa. for coa.t;raci:ioa
Penait; for a ftat;ioa,
Cbalmel 280A, t;erYille,
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~: AdaiDi.t;rat;i"e Law Judge
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)
)
)
)
)
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NCRAla 5 aa.PORD, P.A.

By:~:--~------,--------
John W. Bunt;er

By:-=---=--=---~-~-----
fteph_ !r. Yel"ertoa
At;t;oraey. for Ohio Radio

Associat;e., lac.
1155 15t:h ftreet;, ••W., Suit;e &00
Wa.hiagt.oa, D.C. 20005
~lephoae: (202) 659-3900

"y 25, 1993
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SICOB MWIOII TO IIfLARGB ISSUES AOAIIfST Asr

Ohio Radio Associate., Inc. (-ORA-), by its attorney., pur.uant to Section

1. 229 (b) (1) of the COmmission I s Rules, hereby submits this motion to enlarge the

issues against ASP Broadcasting COrp. c-ASF-). This aotion is ba.ed on docuaent.

exchanged by Asr on May 10, 1993, pursuant to the .tandard docuaent production,

and thus is tillely filed within fifteen (15) days of the discovery of new

inforaation. In support of its motion to enlarge the i.sue., ORA .ub.it. the

following coaaents.

ASF exchanged a copy of a letter, d.ted Deceaber 17, 1991, fro. Mid-Ohio

COmmunications, Inc. The letter st.tes in pertinent p.rt th.t Mid-Ohio i.

-willing to negoti.te- and h.s .n -intent to negotiat.- with Asr •• to u.e of it.

tr.n••itt.r tow.r .nd faciliti.s. Mor.over, -.utu.lly .cceptable tera.- would

b. n.goti.t.d in the futur.. Within .ixty (60) d.ys of the d.t. of the lett.r,

ASF was requir.d to make • ..tisfactory showing to Mid-Ohio of it. fin.nci.l

qu.lific.tions to .nter into le.se .rr.ngem.nt. for the tower .nd f.cilitie••

Und.r long-est.blish.d co..ission policy, Asr do•• not h.ve -re.sonable

a.sur.nce- of Mid-Obio's tow.r sit.. Ratiogal co..upication. Indu.trie., , rcc

Rcd 1978, 1979, par•• 10 (R.v. 84. 1991), ~, 7 rcc Rcd 1703, p.r•• 2 (1992),

-re.sonabl. assurance- of the availability of • tow.r sit. r.quir.s aore than a

-willingness to d••l- on the p.rt of the tow.r sit. own.r; RU Malloy

Broadcasting, 6 PCC Rcd 5843, 5846, para. 14 (R.v. 84. 1991), the f.ct th.t the

site owner could fores.. no problem in giving a l.as. does not constitute

-r.asonabl. assurance- where l.ase t.ras r.main to b. n.goti.t.d, citing Willi..

F. and Ann. K. Wall.c., 49 FCC2d 1424, 1427 (R.v. 84. 1974); Adl.i I. St.vepsop,

5 FCC Rcd 1588, 1589, para. 6 (R.v. 84. 1990), tb. fact that the site own.r has

indicat.d that b. will discus. the possibility of a l.as. at som. future d.te i.

insuffici.nt, citing 11 Ca_iRO Broadcasting Qorp., 12 FCC2d 25, 26 (R.v. Bd.

1968).

A -willingness to n.goti.t.- do•• not constitut. -r.ason.bl••••ur.nc•• ­

lIlision d. Radio Bal••••d•• Inc., 7 FCC Rcd 8629, n. 4 (R.v. Bd. 1992). Although

r.nt and otb.r details may be negotiat.d in tb. futur., the ba.ic teras of •

tow.r le.s. mu.t b. n.gotiat.d in ord.r to poss.ss -r••sonabl••••ur.nce. - ~



•

Lak•• Broaelca.tinq, Inc., 6 PCC Rcel 4331,4332, para. 11 (1991), ci'tin9 RatiOPal

Innovativ. Proqra..inq N.'twork of 'the la.'t OOa.'t, 2 pce Rcel 5641, 5643, para. 11

(1987).

AD applican't i. r.quir.d 'to n.gotiat. with th. .it. own.r in ord.r to

po••••• -r.a.onable a.suranc•• - Dutch••• Qomaupication' COrp., 101 PCC2d 243,

253, para. 14 (R.v. Bel. 1985). SOlD. basic n.gotiation. b.'tw.en th. applic.n't .nd

'the .i't. own.r mu.t occur in ord.r to con.ti'tut. -r.asonabl. as.uranc•• - Cuban-

Am.rican Limit.d, 2 PCC Rcd 3264, 3266, para. 13 (Rev. Bel. 1987), ~ d.nied,

5 PCC Rcd 3781, para. 2 (1990). Iven if a .i't. own.r would -f.vorably con.id.r­

u•• of hi. property and would at a fu'tur. date cOlDlD.nc. -nego'tia'tions for

finalizing arrang.ments, - this is in.uffici.nt. Le. Optis:al anel Allos:iat.d co••

Retir.m.nt and P.n.ion Pund ~ru.t, 2 PCC Rcd 5480, 5486, para. 23 (R.v. Bel.

1987),

Accorelingly, based on applicabl. CO_is.ion pr.cecJ.n't, 'the Mid-Ohio l.tt.r

do•• not constitut. -r.asonabl. a••uranc.- of a tow.r .it.. ~.r.for.,. 'tower

site availability issue must be specified.

ADo'ther independ.n't ba.i. to specify a 'tow.r .i't. availabili'ty i ••u. i. 'th.

failure of ASP to comply with the expre.s 'teras of 'th. Mid-Ohio l.t't.r. I't

r.quired ASP to demon.trat. to Mid-Ohio wi'thin .ix'ty (60) day. of th. e1at. of 'the

l.tt.r it. financial qualifications to enter into a tower and facili'ti•• Ie••••

Although ASP was required, pursuant to section 1.325 (c)( I)(P), 'to produc. on May

10, 1993, all docum.nts relating to i'ts propos.d 'tow.r .it., it failecJ'to produc.

any such documents required to be .hown to Mid-Ohio in 1992. Thus, i't .us't b.

pre.umed that ASP failed to comply wi'th Mid-Ohio's r.quirem.nt. and condition.

preceden't 'to .nter into a lea.e arrangement. ~e failure of an applican't 'to •••'t

the express condi'tions required by a tower si'te owner rai.es a .ub.tanti.l .nd

material question of fact as to whether the applicant has -r.a.onabl••••uranc.­

of it. proposed tower site. Cuban-American Limited, 3266, paras. 12-13.

Accordingly, the Presiding Judge is reques'ted to specify 'the following

iSlue:

~ e1.'terain. wh.'th.r ASP Broaelcal'ting corp. h•• -reasonable .s.ur.nc.- of
its propos.d 'tow.r .i't., and if no't, whe'ther i't i. ba.ic.lly qu.lifi.d to
be a commi••ion licensee, and thus wh.th.r its applica'tion .hould b.
granted?
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If this issue is specified, ORA requests that all docuaents, not already

exchanged, relating to the proposed tower site of AS" and relating to its

contacts with Mid-Ohio, be produced.

WHEREFORE, in view of the foregoing, ORA requests that the foregoing issue

be specified against ASP.

Respectfully submitted,

McNAIR & SANFORD, P.A.

~~---,---,-.~\~ wJ}s.1
Byl ~~

SS~iiI.~0~ltl~v~e~rt~0:nn~-
Attorneys for Ohio Radio

As.ociate., Inc.
1155 15th st., H.W., Suite
Washington, D.C. 20005
Telephone I 202-659-3900

May 25, 1993

0202979.00001
ORA. 80
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IIJIH)mo COMMUNlCA110N8, INC.

PaR omce Ilea: 14
WeReniUe, Ohio 43881

December 17, 1991

•. Ardeth Frluell
184 Grenner Road
Columbua. OR 43228

RE: Mld-ohio Communications. Inc./WBBY-FM/Leue of AMete

Dear Ma. Frluell:

Th.. corre8pOndence .. In rep.rd to your recent InquirJ pertaining to the I.. of oertain real
property aDd pel'llOnaJ property owned by Mid-ohio COmmunlcatJo.... IDe. or alftliated compant_ which
u utWzed In reprd to tbe broadCMt operation of WBBY-FM. You have Indicated that you are planning
to apply tor the broadcut IlceD8e of WBBY-FM, W.tervlUe, Ohio, aDd tht. corTe8POndence .. to conflnn
that should the Federal Communications Comm188lon award you tbe construction permit. Mld-ohio
Communications, Inc., the tormer llcen.see of WBBY·FM, .. willina to neptlate appropriate1..-with)'Ou
for certain real property and pel'llOnal property owned by Mid-Ohio CommunlcatioDII, Inc. or aIftIiated
companies in tbe amount of Six Thousand DoUIU'II ($8,000.00) per month.

The real _tate leue and equipment leue wblch would commence upon the FCC IJ'aDtlng your
ClOutruction permit would include the uae of the tower 8ite (tower and building) located at State Route
87, Sunbury, Ohio 43074; studio facilities located at 14 Dorcb.ter Court. W_terville, Ohio 43081; and
equipment utilized in tbe operation of the station. The equipment would include IIOme or perhape all of
the equipment ltemizeclln tbe Inventory accompanying tht. correspondence. Failure to leue all of the
equipment lUted In the inventory will not reeult In a reducedleue package price. Tbi8 corre8pondence
conveys an intent to neptlate terma of lease agreemental and does not in and of Itself constitute leue
agreemental. Altbough it Ia contemplated that mutually acceptable tel"lll8 will be negotiated in regard to
the various leases, there Ia no guarantee of that occurrence.

Within IIb:ty (80) days of the date of tht. letter,)'Ou mWlt provide Mid-Ohio CommunicatioDII, Inc.
with a sbowing of finanCial quauficatloDIIMti8factGry to Mid-Ohio Communications. Inc. for it to enter into
the above-referenced leuee. Mid-Ohio CommunlcatioD8, Inc•..-e~ the right to cancel tbU letter within
IIb:ty (80) days of receipt of your financial information. Notwithstanding the above, at the time you
receive the conatruction permit, Mid-Ohio Communications. Inc. ..-e~ the right to ap.in review )'Our
Ilnancial condition to determine if you then bave financial qualifications satisfactory to Mid-Ohio
Communications. Inc. to enter into the above-referenced I.... In reprd to a showing of financial
etrength, if the le.eee is a corporation, the principals of leuee will have to perllOnally sign unconditional
paranteell in regard to the leue obliptloDJI.

Mid-ohio CommunicatioDII, Inc. hereby 1J'aDt&)'Ou the autbority to &pecif)' WBBY-FM's traDIImitter
location in )'Our FCC application. We wah you the~ of luck In your application tor llcel18ur8 being
prepared for ftling with the Federal CommunicatioDII Commi-ton.

Sincerely,

MID-OIDO COMMUNICA110NS, INC.

Attachment



CIR~lrlCAWB or SIRVICI

I, stephen T. Yelverton, an attorney in the law fira of McHair & Sanford,
P.A., do hereby certify that on this 25th day of May, 1993, I have cauaed to be
hand delivered or _iled, U.S. uil, postage prepaid, a copy of the foregoing
·Second Motion to Bnlarge I.sues Again.t ASr· to the followingl

The Honorable Walter C. Miller*
Adainistrative Law Judge
rederal COmmunications COmmis.ion
RoOID 213
2000 L street, N.W.
Washington, D.C. 20554

JalDe. Shook, laquire
Rearing Branch
rederal COamunication. OoIDaission
Room 7212
2025 M street, N.W.
Washington, D.C. 20554

Arthur V. Belenduik, laquire
Smithwick & Belenduik, P.C.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
Counsel for David A. Ringer

James A. Koerner, Bsquire
Baraff, Itoerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
Counsel for Asr Broadcasting COrp.

Brie S. Kravetz, Isquire
Brown, rinn & Nietert, Chartered
1920 N street, N.W.
Suite 660
Washington, D.C. 20036
Counsel for Wilburn Industrie., Inc.

Dennis r. Begley, Isquire
Reddy, Begley & Martin
1001 22nd street, N.W.
Washington, D.C. 20037
COunsel for Westerville Broadcasting COmpany

Limited Partnership

*Rand Delivery



DaD J. Alpert, BlICJ1Iire
GiIlllb1lrg, rel'" II Bre••, Claartered
1250 Comlecticut a,,_ue, ••.,.
" ••hiagtoa, D.C. 20036
CouIl.el for Shell_ r. Da"i.

KyoDg Ja llatchak
8300 Itockburr "ay
Bacr-.ato, californJ... 958&3


